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In "Libertarian Natural Rights," Siegfried van Duffel
1
 endeavors to illuminate shortcomings in 

libertarian defenses of natural rights theory. But because his arguments mischaracterize the basis of 

natural rights, they at best fell a straw man, not libertarianism. They do, however, call into question the 

viability of the entire moral enterprise. 

 

In the first part of the paper, van Duffel argues, persuasively, why rights cannot be based (as some 

libertarians have tried to base them) on the notion of freedom. These arguments are not original; 

Friedman
2
 and Cohen

3
, among others, have articulated them at length. The obvious problem is that 

rights, while they enhance the freedom of their holders, restrict the freedom of others. Thus, if I own an 

automobile, then my freedom is arguably increased by the unrestricted use my property right in that 

automobile confers, and anyone who deprived me of it would eliminate that freedom. But it is just as 

obvious that if I have exclusive use of that automobile, and the exclusive power to grant or withhold 

permission for others to use it, then others are not free to use it. Their freedom is is thus restricted at the 

same time, and by the same concept, that enhances mine. 

 

Having shown the inadequacy of freedom-based defenses of libertarian rights, Duffel proceeds to 

consider an alternative to which libertarians might plausibly retreat. This is the scholastic notion of  

dominion. Though rooted originally in Biblical justifications ("God granted man dominion over the 

Earth, the birds of the air, the fish of the sea . . ."), the notion soon became secularized as the expression 

of the sovereignty of the will.
4
 Man has a sovereign will, and among the exercises of that will are the 

appropriation of natural objects for his own purposes. Man is able to envision and then transform some 

natural commodity or object into a means that will serve some end of his own. Thus appropriated and 

transformed, those natural objects become his property. An individual's property marks the boundaries 

of his own realm of sovereignty; indeed, his property defines the realm in which he is sovereign. 
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Now unless there is some realm in which each individual may exercise his will without restriction, 

where his decisions alone are decisive, then he can no longer be said to be sovereign; he will be merely 

the servant or subject of another. No realm of sovereignty exists for him; he is a sovereign without a 

kingdom. 

 

Small-scale sovereignty is the meaning of “freedom” in libertarian theories of natural 

rights. People are adjudged free if they are able, within certain confines, to decide what is 

to be done --- to have control over a part of the world. Not to have one's freedom violated 

means not have to have anything done within one's domain that goes against one's will.
5 

 

Van Duffel doubts, however, that man's presumed natural dominion can be justified on nonreligious, 

rational grounds. "I fail to see how one one could argue that human beings naturally have dominion, or 

that they are by nature sovereign beings," he says. Thus it remains  “utterly mysterious why having free 

will should entail normative power.”
6
  

 

Nonetheless, he is willing to follow the premise to see where it leads. If humans are indeed 

sovereign, then they have, by definition, a power to impose norms within their domains. But how is each 

sovereign's domain acquired? 

 

Van Duffel considers two possible answers to this question. Property may be acquired by an 

individual in two ways: by transfer from another, and by creating it. From within a religious context, it is 

possible to argue that an individual's property is a gift from God, who, in giving it, stipulated that no one 

should steal another's property. Each person may make use only of that property given him; using 

another's property (without the owner's permission) is an offense against God, and a violation of the 

stipulation under which his own property was given. The difficulty here is, How do we determine what 

God has given to whom? Or for that matter, How do we know the Earth was not given to Man 

collectively, rather than individually? 

 

As for creating it, even if creating something ex nihilo, as God created the universe, would confer 

unquestionable title and dominion over it, it is clear that humans have no such power. At best they can 



transform some natural object or commodity into a form better suited to their ends, whatever those may 

be. But the question would remain, To whom do those original, natural objects or commodities belong? 

If to God, then we are back to the previous question: to whom has God given what?  

 

It is at this point, van Duffel suggests, that the traditional Lockean labor theory of property enters the 

picture. But this theory suffers numerous difficulties, acknowledged even by such libertarians as Nozick 

(”Why isn't mixing what I own with what I don't a way of losing what I own, rather than gaining what I 

don't?”)7 

 

But, says van Duffel, “Despite these difficulties, many people feel that the labor-mixing theory 

captures, albeit in an imperfect manner, a deep-seated human intuition. How best to depict this intuition? 

Is there a core idea that will allow us to make sense of such divergent intuitions as the fact that people 

own themselves, the fact that a sculptress owns the sculpture she has made (because she made it), and 

the fact that an adventurer who plants a flag on a previously uninhabited island thereby becomes the 

legitimate owner of the island?”
8 

 

And it is here that van Duffel begins to go astray, and embarks upon a path that leads quickly to the 

undermining, not of libertarianism, but of moral theory per se. 

 

Van Duffel answers his own question (above) thus: 

 

“The crucial intention that connects these instances of appropriation to the idea of creation is that 

everything is created for a purpose . . . free will is the capacity to have intentions, to generate purposes. 

Moreover, our purposes often involve (or require) material objects, which become means to our ends . . . 

the fundamental significance of such an act of creation/appropriation for theories of rights, we are led to 

believe, is that it obliges other people to respect one's dominion over the things one has appropriated.”
9 

 

But this notion of sovereignty immediately raises questions: Why can't things-in-the-world be 

included in the purposes of more than one sovereign? And why would any entity who was truly 

sovereign be bound to to respect or defer to the purposes of another sovereign? How can one sovereign 

bind another?  



 

“Sovereignty designates a normative relation between the sovereign and those things (or persons) 

that belong to her domain --- not between different sovereigns.”10 Thus a sovereign can be sovereign 

over particular property only if he can impose norms binding upon other presumed sovereigns. But if he 

can, then the latter cannot themselves be sovereigns. Thus, concludes van Duffel, “Libertarian natural 

rights theory is incoherent.”
11 

 

I shall argue that van Duffel is simply wrong in identifying as the “core idea” that connects the 

intuitions he lists together the fact that they serve some purposes. But we'll return to that later. For now, 

let's consider more carefully van Duffel's contention that “The idea that people are sovereign beings 

does not allow us to infer that they have an obligation to respect each other's sovereignty.”
12 

 

The problem becomes clear if we substitute “moral agents” for “sovereign beings” in the above, and 

“moral status” (or “moral agency”) for “sovereignty.” Surely the thrust of describing someone as a 

“sovereign” is to establish, at least in large part, that he or she is a moral agent --- a being who has 

interests, who possesses some capacity for realizing those interests, who is capable not only of 

recognizing and obeying but promulgating moral obligations, and who realizes there are other such 

agents about. 

 

Now obviously, if no moral agent can promulgate or enforce any obligations upon other moral 

agents, then morality is dead in the water. If Kant and most other moral theorists are right, then morality 

is precisely those universal rules by which moral agents bind themselves and all other agents. Kant, 

indeed, described moral agents as at once members of, and sovereigns in, a “kingdom of ends.” They are 

sovereign in their roles as makers of laws, while at the same time are members subject to them. Since 

moral laws must be universal, they bind all other members (who are likewise sovereigns) as well. 

 

A rational being belongs to the kingdom of ends as a member when he legislates in it 

universal laws while also being himself subject to these laws. He belongs to it as 

sovereign, when as legislator he is himself subject to the will of no other.
13 

 

Most moralists have also assumed that those rules should guarantee each agent some realm of  



autonomy --- some sphere of action in which each agent may exert his or her own will without 

interference from others; wherein an agent can act as he or she sees fit to achieve whatever he considers 

to be good. As John Christman puts it,  

 

Put most simply, to be autonomous is to be one's own person, to be directed by 

considerations, desires, conditions, and characteristics that are not simply imposed 

externally upon one, but are part of what can somehow be considered one's authentic self. 

Autonomy in this sense seems an irrefutable value, especially since its opposite — being 

guided by forces external to the self and which one cannot authentically embrace — 

seems to mark the height of oppression.
14

 [Compare this account of autonomy with van 

Duffel's definition of "small-scale sovereignty", above.] 

 

What autonomy precisely requires, what is considered to be its scope, and the extent to which it 

should be protected or constrained by moral principles is, to be sure, controversial. But I think we can 

agree with Christman that securing autonomy, in the general sense he describes, is an “irrefutable 

value,” or at least that it is so seen by most contemporary moralists. 

 

There is no need to delve into an analysis of autonomy to see that if van Duffel's conclusion is 

accepted, then autonomy, however it is conceived in detail, is out the window. For if no sovereign can 

bind another, then no principles aimed at securing or protecting autonomy, however it may be 

understood, can be binding. Of course, van Duffel's specific aim is to cast doubt on the idea that one 

sovereign may bind another with respect to private property, i.e., that one sovereign may declare certain 

of the world's furniture to be his property, and then promulgate normative rules preventing use of that 

property by others. But van Duffel's arguments, if they show anything, show that sovereigns cannot bind 

one another at all. And if a “sovereign” is merely a moral agent to whom a certain realm of autonomy 

attaches, then van Duffel's argument precludes a major goal of moral theory. 

 

To be a sovereign is to have the power to make laws. There is nothing in the concept that precludes 

plural sovereignty, or sovereignty distributed over multiple agents, or which renders a sovereign exempt 

from compliance with the laws he or she (perhaps jointly with other sovereigns) promulgates. 

Constitutional monarchies and republics, indeed, assume all three of those conditions. And if sovereigns 



can indeed bind one another, then they can bind one another with rules regarding private property, just 

as they could with any other rules (provided they are universal and otherwise valid, of course).  

 

So we can dismiss, I think, van Duffel's “incoherence” argument. If that argument is accepted, then it 

is not libertarian natural rights that are incoherent, but morality itself. 

 

But let's return to the point where van Duffel veers into the rut that carries his wagon into the ditch. 

That point occurs when he says that the “core idea” that connects our intuitions (regarding private 

property) together is that “everything is created for a purpose,” and that material things can be necessary 

to achieving our purposes. Though that is true, it is not the common link in the examples he cites. Or at 

least, not the relevant one. The point of commonality among, “the fact that people own themselves, the 

fact that a sculptress owns the sculpture she has made (because she made it), and the fact that an 

adventurer who plants a flag on a previously uninhabited island thereby becomes the legitimate owner of 

the island,” is that in all those cases, the claimants are the first possessors of the things claimed. One's 

body is one's property because one is its first possessor; the sculpture is the sculptress's property because 

she is its first possessor, and the island becomes the explorer's property because he is its first possessor. 

 

Of course these statements merely assert certain historical relationships between the possessors and 

the things possessed. On their face they have no obvious moral significance. Yet the intuitions van 

Duffel mentions clearly are moral intuitions --- they suggest to us that we would act wrongly by 

depriving someone of his life or control of his body, by depriving the sculptress of her work, or denying 

the explorer his find. Why should doing any of those things seem intuitively wrong? How does being a 

first possessor of something ennoble (so to speak) one's possession of that thing, so that taking it from 

them strikes us as wrong? 

 

Now I've outlined this argument at length elsewhere, and will not restate it in its entirety here.
15

 But 

in summary, it goes like this: 

 

1. Wronging someone consists in depriving them of a good, or inflicting an evil upon them. 

2. A good for any person is something that person seeks to acquire, or retain. An evil for any person 

is something that person seeks to avoid, or be rid of. 



3. Any goods one acquires must either be unowned (not presently possessed by another), or taken 

with the consent of the present possessor, unless the present possessor acquired the good in violation of 

this rule. Acquiring goods under any other circumstances wrongs someone. 

4. Becoming the first possessor of a good wrongs no one, because until first possessed, that good 

benefited --- it conferred some advantage upon --- no one. (In the case of the sculpture, until the 

sculptress created it it did not exist; in the case of the island, until discovered it was not known to exist).   

 

So now we can see why intuition rebels at taking a life, or the sculptress's sculpture. It is because 

taking those things imposes losses on others, while those others' acquisitions of them imposed losses on 

no one. It makes no difference what purpose the sculptress envisions for her work or whether it has any 

purpose at all. All we must know to know that taking it would be immoral, that it would wrong her, is 

that she values it for some reason, and that we would thus injure her by taking it --- while she injured no 

one by her own acquisition of it.  

 

Acquisitions by first possession are “ennobled” because they are righteous acquisitions --- 

acquisitions that are morally blameless, at least prima facie. 

 

Property rights, as libertarians understand them, are rooted in first possession. They attach to goods 

either first possessed, or acquired from the first possessors through a chain of consent. They are regarded 

as having moral significance because such acquisitions are morally defensible, while many other means 

of acquiring goods are not. 

 

Now I don't pretend to have here presented an exhaustive account or defense of property rights. I've 

presented only an argument that they are morally defensible prima facie. An exhaustive defense would, 

of course, require a fairly complete moral theory. But those who would attack them should at least grasp 

their moral basis. 

__________________________ 
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